Demurrage in Maritime Law: A Comprehensive 
Analysis of Liability, Exceptions, and Mitigation 


Maritime law is a complex field, replete with intricate rules and principles that govern the 
responsibilities and liabilities of parties involved in the chartering of vessels. Among these, 
demurrage stands out as a critical concept, often at the heart of disputes between 
shipowners and charterers. Understanding demurrage requires a deep dive into not just 
the basic definitions but also the nuanced legal precedents and specific examples that 
illustrate how this concept is applied in practice. This extended analysis aims to provide 
a thorough exploration of demurrage, drawing on case law, legal principles, and practical 
examples to offer a detailed understanding of this essential maritime term. 


Defining Demurrage: A Key Concept in Maritime Contracts 


Demurrage refers to the compensation payable to a shipowner when a charterer exceeds 
the agreed laytime for loading or discharging cargo. Laytime is the period agreed upon in 
the charterparty (the contract between the shipowner and the charterer) during which the 
charterer must complete loading or discharging operations. When the charterer fails to 
complete these operations within the allotted time, they are said to have "gone on 
demurrage." At this point, the charterer becomes liable to pay the shipowner a pre-agreed 
daily rate as liquidated damages for the delay. 


This liability is not merely a theoretical construct; it is a practical and enforceable 
obligation that has significant financial implications for the charterer. The rate of 
demurrage, typically specified in the charterparty, compensates the shipowner for the loss 
of use of their vessel. This compensation reflects not only the direct loss of income that 
the shipowner could have earned by chartering the vessel to another party during the 
period of delay but also the potential indirect losses, such as missed opportunities for 
subsequent charters. 


Absolute Liability: The Charterer's Obligation 


One of the fundamental aspects of demurrage is the concept of absolute liability. Once 
the charterer exceeds the agreed laytime, their liability to pay demurrage is automatic, 
regardless of the reasons for the delay. This principle was clearly articulated by Viscount 
Finlay in the case of William Alexander v. Akt. Hansa, where he stated: 


"If the charterer has agreed to load or unload within a fixed period of time ... he is 
answerable for the non-performance of that engagement, whatever the nature of the 
impediments, unless they are covered by exceptions in the charterparty or arise through 
the fault of the shipowner or those for whom he is responsible." 


This statement underscores the strict nature of demurrage liability. The charterer cannot 
escape liability simply by pointing to difficulties or delays that were beyond their control. 


Unless these difficulties are specifically covered by exceptions in the charterparty, the 
charterer remains liable. This absolute liability is a cornerstone of the concept of 
demurrage, ensuring that shipowners are compensated for any delay that prevents them 
from using their vessel as intended. 


The "Once on Demurrage, Always on Demurrage" Rule 


A critical rule in the context of demurrage is the principle of "once on demurrage, always 
on demurrage." This rule dictates that once a vessel goes on demurrage, the obligation 
to pay continues uninterrupted until the cargo operations are completed. No subsequent 
events, such as bad weather, strikes, or other delays, can interrupt the accrual of 
demurrage unless the charterparty specifically states otherwise. 


Lord Reid treated this proposition as correct, emphasizing that exceptions or interruptions 
do not prevent demurrage from accruing unless the charterparty explicitly states that they 
do. This rule likely owes its origin, at least in part, to the consideration that if the charterer 
had performed their undertaking to load or discharge within the agreed laytime, the vessel 
would not have been affected by subsequent delays during the demurrage period. 


In the case of The Spalmatori, Lord Reid illustrated this principle in the context of a strike 
that occurred after the laytime had expired. The charterer argued that the strike, which 
was beyond their control, should excuse them from further liability for demurrage. 
However, Lord Reid rejected this argument, stating: 


"| do not think it is an arbitrary rule for this reason. If a strike occurs before the end of the 
laytime neither party can be blamed in any way. But if it occurs after demurrage has begun 
to accrue the owner might well say: true, your breach of contract in detaining my ship 
after the end of the laytime did not cause the strike, but if you had fulfilled your contract 
the strike would have caused no loss because my ship would have been on the high seas 
before it began: so it is more reasonable that you should bear the loss than that | should." 


This reasoning highlights the strict nature of the "once on demurrage, always on 
demurrage" rule. The charterer cannot evade liability by pointing to subsequent events 
that they argue would have caused the delay regardless of their breach. The key point is 
that the breach—exceeding the laytime—triggered the demurrage, and once triggered, 
the obligation to pay continues. 


Exceptions Clauses: Limiting Liability for Demurrage 


While the "once on demurrage, always on demurrage" rule is strict, charterers can 
negotiate exceptions clauses in their contracts to limit or exclude liability for demurrage 
under certain conditions. However, these clauses must be clearly and specifically worded. 
A general exceptions clause is typically insufficient to cover demurrage unless it expressly 
references it. 


For example, in one case, an exceptions clause that did not explicitly refer to demurrage 
was held to apply to events after the laytime had been exceeded. This case underscores 
the importance of precise language in drafting exceptions clauses. Charterers must 
ensure that any exceptions they wish to apply to demurrage are unambiguously stated in 
the contract. Otherwise, the courts are likely to interpret the contract strictly, in line with 
the "once on demurrage, always on demurrage" rule. 


The Impact of Shipowner Fault on Demurrage 


Another critical aspect of demurrage is the impact of delays caused by the shipowner. 
Both laytime and demurrage can be affected by delays attributable to the shipowner or 
those acting on their behalf. If the shipowner's actions delay cargo operations but do not 
prevent the charterer from accessing the vessel or cargo, the charterer bears the burden 
of proving the extent of the delay caused by the shipowner's fault. 


However, if the shipowner's conduct results in the charterer being deprived of the use of 
the vessel, the burden shifts to the shipowner to prove that no delay resulted from their 
actions. For example, if the shipowner uses the ship for purposes unrelated to the loading 
or discharging operations, such as using the vessel to transport goods for their own 
account, demurrage may not accrue for that period. 


In Lyle Shipping Co. v. Cardiff Corporation, the court considered a situation where the 
discharge of cargo was delayed because the shipowner exercised a lien for demurrage 
at a previous port. The owner claimed damages for detention during the period when 
discharging had ceased. The court held that the owners were entitled to recover these 
damages because they had exercised the lien in a reasonable manner. Bigham J., in 
delivering the judgment, stated: 


"This depends, in my opinion, upon whether they exercised their lien in a reasonable 
manner. If it was their correct course to keep the cargo on board the ship, rather than to 
warehouse it under the Merchant Shipping Act, then they acted reasonably in keeping it 
on board. If, on the other hand, it would have been cheaper to put the cargo into 
warehouse then they acted unreasonably in keeping it on board ..." 


This case illustrates that even when the shipowner is at fault, the reasonableness of their 
actions is a key consideration in determining whether demurrage continues to accrue. If 
the shipowner acts reasonably under the circumstances, they may still be entitled to 
demurrage or damages for detention. 


Mitigation of Demurrage: A Limited Duty 


While demurrage is typically considered liquidated damages, payable at a fixed rate per 
day or pro rata, the question of whether the shipowner has a duty to mitigate these 
damages can arise. Mitigation refers to the obligation to take reasonable steps to reduce 
losses. In the context of demurrage, this would mean that the shipowner should take steps 
to minimize the period during which demurrage accrues. 


However, the general rule is that the shipowner is not under a duty to mitigate demurrage 
because the agreed rate per day will apply whatever the actual loss. The reasoning is 
that demurrage is liquidated damages, representing a pre-agreed estimate of the 
shipowner’s loss, and thus there is no obligation to reduce this loss. 


Nevertheless, courts have recognized a limited duty to mitigate in certain circumstances. 
For example, if the shipowner could reasonably shorten the detention period by taking 
certain actions, such as agreeing to discharge the cargo in a different manner, they may 
be required to do so. This duty is not absolute but depends on the reasonableness of the 
actions required. 


A classic example is the case where the discharge of cargo is delayed due to the exercise 
of a lien. While the lawful exercise of a lien does not automatically negate a claim for 
demurrage, if the lien is exercised unreasonably, the owner may be considered to have 
failed to mitigate damages. The case of Cape Wrath provides an illustrative example. 
Here, the owners delayed discharging the cargo because they were exercising a lien. The 
court found that the owners acted reasonably under the circumstances, given that 
warehousing the cargo would have incurred significant additional costs. 


In some cases, the courts have even gone so far as to suggest that if the shipowner’s 
actions, though lawful, result in an unreasonable delay, they may not be entitled to claim 
demurrage for the period of the delay. This introduces a degree of flexibility into what is 
otherwise a strict area of law. 


Demurrage and Damages for Detention 


The distinction between demurrage and damages for detention is another important 
aspect of maritime law. Demurrage is typically limited to a specific period as defined in 
the charterparty. For example, the demurrage clause in the Gencon 1976 form limits the 
time on demurrage to ten running days. After this period, the owner is entitled to claim 
damages for detention, which are compensatory damages designed to cover actual 
losses beyond the agreed demurrage rate. 


In contrast, the Gencon 1994 form removed the limitation on the number of demurrage 
days, allowing the demurrage rate to apply throughout the entire period of detention. This 
change reflects a shift towards a more straightforward application of demurrage, where 
the agreed rate applies until the completion of cargo operations, regardless of the 
duration. 


However, the distinction between demurrage and damages for detention can still be 
relevant in cases where the delay extends beyond the period covered by demurrage. In 
such cases, the shipowner may be entitled to claim both demurrage and damages for 
detention, depending on the terms of the charterparty and the circumstances of the delay. 


The case of Inverkip Steamship Co. v. Bunge is instructive in this regard. In this case, the 
charterer was liable for demurrage for a period beyond the laytime, but the owner also 


claimed damages for detention at large, arguing that the demurrage rate did not 
adequately compensate for the loss. The court rejected this argument, holding that the 
agreed demurrage rate applied without limit of time until the delay was such that it 
frustrated the contract or the owner treated the charterer as having repudiated the 
contract. 


This case highlights the importance of understanding the specific terms of a charterparty 
and how they interact with the general principles of demurrage and detention. While 
demurrage is typically seen as a form of liquidated damages that applies automatically 
once the laytime is exceeded, the potential for additional claims, such as damages for 
detention, adds a layer of complexity that parties must navigate carefully. 


American Law Perspective on Demurrage 


In American maritime law, the principles governing demurrage are broadly similar to those 
in English law, with some key differences in interpretation and application. One of the 
most important principles is that once laytime expires, the charterer becomes liable for 
demurrage at the agreed daily rate for all additional time that the vessel is delayed. This 
rule is encapsulated in the phrase "once on demurrage, always on demurrage,” which is 
strictly enforced in the U.S. 


For example, in cases where a vessel arrives at a port on demurrage, the charterer cannot 
benefit from any "notice time" unless the charterparty explicitly states otherwise. This 
means that the charterer remains liable for demurrage even if subsequent events, such 
as bad weather or port congestion, delay the discharge of cargo. 


In one notable American case, the court emphasized that all delays after the vessel went 
on demurrage, whether caused by the charterer's negligence or external factors like 
weather, should be counted as demurrage days. The principle here is clear: once the 
laytime has been exceeded and demurrage begins, nothing short of a clear contractual 
provision can interrupt the accrual of demurrage. 


The Role of Exceptions in Demurrage Clauses 


Exceptions clauses play a critical role in demurrage disputes, particularly when it comes 
to determining whether certain delays should count towards demurrage. In general, if an 
exceptions clause is to apply to time on demurrage, it must expressly stipulate this. A 
broadly worded exceptions clause that does not specifically reference demurrage is 
unlikely to be effective. 


The rationale behind this strict approach is that demurrage is viewed as a form of 
liquidated damages, representing a pre-agreed estimate of the shipowner’s loss. As such, 
exceptions to the accrual of demurrage must be clearly articulated in the charterparty. 
The courts have consistently upheld this principle, reinforcing the need for precise and 
specific language in exceptions clauses. 


For example, in a case involving the Centrocon Strike Clause, the court held that a strike 
occurring after the vessel had gone on demurrage did not excuse the charterer from 
paying demurrage, despite the fact that the strike was beyond the charterer's control. The 
court reasoned that the charterer had already breached the contract by exceeding the 
laytime, and therefore, the strike, which occurred after the breach, did not affect the 
charterer's liability for demurrage. 


This case illustrates the importance of understanding the interplay between exceptions 
clauses and the general principles of demurrage. While exceptions clauses can provide 
some protection for charterers, they must be carefully drafted to ensure they apply to the 
specific circumstances of the case. 


Practical Implications of Demurrage Clauses 


The practical implications of demurrage clauses extend beyond the legal principles to the 
day-to-day operations of shipping companies and charterers. For shipowners, demurrage 
provides a crucial safeguard against the financial losses associated with delays in loading 
or discharging cargo. It ensures that they are compensated for the loss of use of their 
vessel, allowing them to recover some of the income they would have earned had the 
vessel been able to proceed on its voyage or be chartered to another party. 


For charterers, on the other hand, demurrage represents a potential financial liability that 
must be carefully managed. The key to minimizing this liability lies in effective planning 
and coordination of loading and discharging operations. By ensuring that all necessary 
arrangements are in place before the vessel arrives, charterers can avoid delays that 
could trigger demurrage. 


Moreover, charterers should pay close attention to the terms of the charterparty, 
particularly the laytime and demurrage provisions. Understanding the specific triggers for 
demurrage and the circumstances under which exceptions may apply is essential for 
avoiding unexpected costs. In some cases, it may be advisable for charterers to negotiate 
more favorable terms, such as longer laytime or lower demurrage rates, to reduce their 
exposure to demurrage. 


For example, in The Sagatind case, the charterer failed to load a full and complete cargo 
within the agreed laytime, resulting in a reduced freight payment due to the vessel being 
loaded to its winter marks. The court held that the charterer was liable not only for the 
demurrage but also for the lost freight, emphasizing the potential financial consequences 
of failing to meet laytime obligations. 


Conclusion: Navigating the Complexities of Demurrage 
Demurrage is a complex and often contentious issue in maritime law, with significant 


financial implications for both shipowners and charterers. Understanding the principles 
that govern demurrage, including the concept of absolute liability, the "once on 


demurrage, always on demurrage" rule, and the role of exceptions clauses, is essential 
for anyone involved in the chartering of vessels. 


By carefully drafting and negotiating charterparty terms, and by managing loading and 
discharging operations effectively, parties can minimize the risk of disputes and ensure 
that their interests are protected. Whether you are a shipowner seeking to enforce your 
right to demurrage or a charterer looking to avoid unnecessary costs, a thorough 
understanding of demurrage is crucial for success in the maritime industry. 


As the cases discussed here illustrate, the courts take a strict approach to demurrage, 
often placing the burden of liability squarely on the charterer once laytime has been 
exceeded. However, there is also room for negotiation and flexibility, particularly when it 
comes to the drafting of exceptions clauses and the interpretation of specific contractual 
provisions. By taking a proactive approach to these issues, parties can avoid costly 
disputes and ensure that their maritime ventures run smoothly and profitably. 


In conclusion, demurrage is not just a technical legal term but a critical component of 
maritime contracts that has real-world implications for the profitability and efficiency of 
shipping operations. By understanding the legal principles, case law, and practical 
considerations that govern demurrage, parties can navigate the complexities of this area 
of law with confidence and avoid the pitfalls that can lead to costly delays and disputes. 


